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Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
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Transferred to Judge Arundel] 12/8/44 


DOCKET ENTRIES 

1944 

Apr. 20—FPetition received and filed. Taxpayer 
notified. Fee paid. 

Apr. 20—Copy of petition served on General Coun- 
sel. 

Apr. 24—Request for Circuit hearing in San Fran- 
cisco filed by taxpayer. 4/25/44 Granted. 

Mav 15—Answer filed by General Counsel. 

May 15—Request for hearing in San Francisco, 
filed by General Counsel. 

May 19—Copy of answer and request served on 
taxpayer. (San Francisco, Calif.) 


Jun. 


Stella Wheeler Bishop vs. 


. 1O—Hearing set September 18, 1944—San 


Francisco, California. 

18—Hearing had before Judge Van Fossan on 
merits. Appearances of Robert H. Walker 
filed. Stipulation of facts filed. Briefs due 
10/18/44. No replies. 

14—Transcript of hearing 9/18/44 filed. 

16—Brief filed by taxpayer. 

16—Brief filed by General Counsel. Copy 
served 10/17/44. 


. 13—Motion for leave to file a reply brief filed 


by taxpayer. 11/13/44. Granted. 


. 13—Reply brief filed by taxpayer. 
. 14—Copy of motion and reply brief served on 


General Counsel. 


16—Findings of Faet and Opinion rendered. 
Judge Arundell. Decision will be entered 
under Rule 50. Copy served 1/17/45. 

15—Computation of deficiency filed by Gen- 
eral Counsel. 

20—Hearing set 3/28/45 on settlement. 


. 28—Hearing had before Judge Arundell on 


settlement. Decision to be entered in ae- 
cordance with respondent's computation. 


. 29—Deeision entered. Judge Arundell. Div. 6. 


15—Bond in the amount of $2,200.00 approved 
and filed. 

18—Petition for review by U. S. Circuit 
Court of Appeals, 9th Circuit, with as- 
signments of error filed by taxpayer. 

18—Proof of service filed. 


C12 


Commissioner of Internal Revenue 


1945 

Jun. 18—Statement of points relied upon on peti- 
tion for review filed by taxpayer with 
proof of service thereon. 

Jun. 18—Designation of record filed by taxpayer 
with proof of service thereon. [1*] 


The Tax Court of the United States 
Docket No. 4594 


STELLA WHEELER BISHOP, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his Notice 
of Deficiency, ‘‘IRA :90-D, AVD,’’ dated February 
29, 1944, and as a basis of her proceeding alleges as 
follows: 

Mh. 

The petitioner is an individual, residing at 2006 
Washington Street, San Francisco, California. The 
return for the period here involved was filed with 
the Collector of Internal Revenue for the First 
Collection District of California. 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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It. 

The Notice of Deficiency (a copy of which is at- 
tached and marked Exhibit A) was mailed to the 
petitioner on February 29, 1944. This Petition is 
filed for a redetermination of said [2] deficiency 
and a determination that petitioner has made an 
overpayment of tax for the taxable vear in respect 
of which the Commissioner determined the said de- 
ficiency, and this Court has jurisdiction thereof by 
virtue of Sections 272(a) (1) and 322(d) of the 
Internal Revenue Code of the United States. 


III. 

The taxes in controversy are income taxes for the 
calendar year 1940 in the amount of $1,070.23, 
elaimed in the Notice of Deficiency, and $1,198.68, 
claimed herein as a refund. 


IV. 

The determination of tax set forth in the said 
Notice of Defielency is based upon the following 
errors: 

Ll. The Commissioner erred in increasing mcome 
from personal services by the sum of 8964.04 due 
to the receipt by petitioner in 1940 of a fee of 
$1,928.09 as executrix of the Estate of Roy N. Bis- 
hop, deceased, such fee having been paid from 
funds in which petitioner had a present and exist- 
ing interest equal to that of the [state of Roy N. 
Bishop, deceased, so that only one half thereof, to 
wit, the sum of $964.05, was taxable to petitioner 
as reported on her return. (Adjustment (a), page 
2 of Statement, Exhibit A.) 
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2. The Commissioner erred in ruling that the 
deduction of $8,421.69 claimed by petitioner on her 
return for the taxable year 1940 as her share of the 
long-term capital losses [3] from the sale of com- 
munity property by the Estate of Roy N. Bishop, 
the deceased husband of petitioner, is not allow- 
able and that such losses were deductible only on 
the return for the said estate, and in reducing the 
amount of long-term capital losses reported on said 
return from $18,034.99 to $9,613.30. (Adjustment 
(@), page 2 of Statement, Exhibit A.) 

3. The Commissioner erred in disallowing the 
deduction of transfer taxes on the sale of securities 
and automobile taxes paid by said estate, said se- 
curities and automobile constituting community 
property of petitioner and said Roy N. Bishop and 
said taxes being paid from finds in which peti- 
tioner had a present and existing interest equal to 
that of said estate. (Adjustment (d), page 2 of 
Statement, Exhibit A.) 

4, The Commissioner erred in decreasing divi- 
dends received by the said Iustate of Roy N. Bishop, 
deceased, from securities constituting community 
property of petitioner and said Roy N. Bishop and 
in which petitioner had a present and existing in- 
terest equal to that of said Roy N. Bishop or his 
said estate, by the amount of $2,149.55 and in vrul- 
ing that such dividends were taxable to the estate 
and not to petitioner. (Adjustment (¢) (1), pages 
2-3 of Statement, Exhibit A.) 

). The Commissioner erred in decreasing inter- 
est on bank deposits and bonds by $32.15 and 
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$100.00, respectively, and in decreasing income 
taxes paid at the source on tax-free [4] covenant 
bonds by the sum of $2.00, said bank deposits and 
bonds constituting community property of  peti- 
tioner and said Roy N. Bishop and in which peti- 
tioner had a present and existing interest equal to 
that of said Roy N. Bishop or his estate. (Adjust- 
ments (f), (g) and (h) of Statement, Exhibit A.) 


a 

The facts upon whieh the petitioner relies as the 
basis of this proceeding are as follows: 

(a) Petitioner and Roy N. Bishop were married 
on the 9th day of May, 1907, and remained married 
continuously thereafter until the 20th day of De- 
cember, 1938, when said Roy N. Bishop died. Said 
Roy N. Bishop and petitioner Stella Wheeler Bis- 
hop were residents of, and domiciled in the State 
of Califorma continuously from the year 1909 to 
the 20th day of December, 1988, in the case of said 
Roy N. Bishop, and to the present time in the case 
of petitioner. 

(b) Oh April 20, 1931, Jwy 24, 1937, July 26, 
1937, and October 29, 1937, respectively, petitioner 
and said Roy N. Bishop aequired securities of the 
kinds and in the amounts set forth in the schedule 
annexed hereto and marked Exhibit B. Said se- 
curities were acquired with funds constituting com- 
munity property of petitioner and said Roy N., 
Bishop and in which petitioner had a present and 
existing interest equal to that of said Roy N. Bis- 
hop under Section 16la of the Civil Code of the [5] 
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State of California, added by Chapter 265 of the 
California Statutes of 1927, effective July 29, 1937. 

(c) Thereafter on December 20, 1938, said Roy 
N. Bishop died and on January 9, 1939, the Will 
of said Roy N. Bishop, deceased, was admitted to 
probate by the Superior Court of the State of Cah- 
fornia, in and for the City and County of San 
Francisco. Said Will named petitioner and the 
Crocker First National Bank of San Francisco as 
executrix and executor, respectively, of the Will 
and estate of said Roy N. Bishop, deceased. The 
amount of the gross estate of said Roy N. Bishop, 
deceased, was as reported on his Federal Estate 
Tax Return filed with the Collector of Internal 
Revenue for the first California District on March 
19, 1940, to wit, $316,805.05, all of which consti- 
tuted community property of said decedent and 
petitioner, as finally determined by the Final De- 
cree of Distribution entered by said Superior Court 
on July 22, 1940. The aggregate amount of debts 
owed by said Roy N. Bishop at the date of his said 
death and for which claims were filed against the 
Tistate of said Roy N. Bishop, deceased, was as 
shown on said Federal Estate Tax Return, to wit, 
$6,382.16. All said debts were paid in full by said 
estate on or before June 3, 1939. 

(d) Thereafter, on Mareh 18, 19, 20, 21 and 28, 
1940, April 2, 3 and 4, 1940, and Julv 11, 1940, re- 
spectively, the Estate of Roy N. Bishop, deceased, 
sold the securities referred [6] to in subdivision 
(b) of this paragraph of the kinds and for the 
amounts set forth in the schedule annexed hereto 


& Stella Wheeler Bishop vs. 


and marked Exhibit B. In making such sales, said 
estate incurred the expenses set forth in the sixth 
column of said Exhibit B. At the time of the sale 
of said securities, all had been held for more than 
twenty-four months, as appears from the first col- 
umn of said Exhibit B. The net proceeds of the 
sale of such securities were $33,686.77 less than the 
cost thereof as appears from the fourth, fifth and 
sixth columns of said Exhibit B. One half of the 
amount by which said cost exceeded the net pro- 
ceeds of the sale of said securities constitutes a 
loss from the sale of community property in which 
petitioner had a present and existing interest equal 
to that of said Roy N. Bishop, and 50% of said loss 
is recognized and is deductible as a long-term capi- 
tal loss on petitioner's return for the taxable vear 
1940, 1.¢., the sum of $8,421.69. 

(ce) During the vear 1940 said Estate of Roy N. 
Bishop, deceased, paid transfer taxes of $461.48 on 
the sale of securities constituting community prop- 
erty of said decedent and petitioner and also paid 
a tax of $34.00 on an automobile constituting such 
community property; said securities and said auto- 
mobile were aequired and said taxes paid with 
funds constituting community property of decedent 
and petitioner and ain which petitioner had a 
present and existing interest, equal to that [7] of 
said decedent therein under the provisions of Sec- 
tion I6la of the Civil Code of the State of Cali- 
forma, enacted by Chapter 265 of the California 
Statutes of 1927, effective July 29, 1927, and one 
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half of said taxes so paid were therefore deductible 
by petitioner, to wit, the sum of $247.74. 

({f) During the year 1940 dividends and interest 
were received by said Estate of Roy N. Bishop 
from securities in various corporations held by 
said estate and from bank deposits thereof. Said 
securities had been acquired and said bank deposits 
made with funds constituting community property 
of petitioner and said Roy N. Bishop, and_ peti- 
tioner had a present and existing mterest in said 
dividends and interest equal to that of said Roy N. 
Bishop therein under Section 161a of the Civil Code 
of the State of California, added by Chapter 265 of 
the California Statutes of 1927, effective Julv 29, 
1927. Petitioner correctly reported as income on 
her 1940 return one half of the dividends so re- 
ceived, to wit, the sum of $2,149.55; one half of the 
interest on securities so received, to wit, the sum 
of $100.00; and one half of the interest on the bank 
deposits so received, to wit, the sum of $32.15, and 
correctly credited against her tax one half of the 
sum of $4.00 withheld at the souree on sueh se- 
curities, to wit, the sum of $2.00. 

(¢) During the year 1940 petitioner was paid 
the sum of $1,928.09 by the Estate of Roy N. Bis- 
hop, deceased, as and [8] for a fee as executrix of 
said estate. Said fee was paid from funds in which 
petitioner had a present and existing interest, equal 
to that of said estate, so that only one half thereof, 
to wit, the sum of $964.05 was taxable to petitioner 
as reported on her return for 1940. 
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(h) During the year 1940 petitioner received 
from the Pacifie Lumber Company a distribution 
of $8,850.00, which was reported by petitioner on 
her said 1940 return as a taxable dividend in full. 
Thereafter in January, 1944, the Commissioner of 
Internal Revenue determined that said distribution 
was 28.495% nontaxable because to that extent it 
was not declared out of earnings and profits of the 
taxable year 1940 or those accumulated subsequent 
to February 28, 1913, and was not a dividend. 
Hence petitioner’s income was overstated on said 
return to the extent of $2,521.81 (28.495% of 
#8,850.00) as said Notice of Deficiency concedes. 
(See Statement, page 3, Adjustment (e)(2), Ex- 
hibit A.) However, petitioner also excluded from 
eross income on her 1940 return 5.489902% of a 
distribution of $720.00 ($39.53) received by her on 
shares of stock of the Kennecott Copper Company 
constituting her separate property and 5.489902% 
of one half of a distribution of $107.50 ($2.95) re- 
ceived by the Estate of Roy N. Bishop from shares 
of stock of the Kennecott Copper Company consti- 
tuting community property of petitioner and Roy 
N. Bishop, believing sueh portions to be nontaxable 
because not constituting dividends. It was subse- 
quently determined by the Commissioner of In- 
ternal Revenue that said distributions [9] were 
100% taxable. Hence taxpayer understated her 
1940 income by $89.53 and $2.98, respectively. Peti- 
tioner is therefore entitled to a refund of $1,198.63, 
as computed in Exlibit C, attached hereto. 
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Wherefore, the petitioner prays that this Court 
may hear this proceeding and determime that no 
deficiency of income tax for the calendar year 1940 
is payable by petitioner, but on the contrary that 
a refund is due petitioner in the amount of $1,- 
198.63 taxes paid. 

Respectfully submitted, 
HERMAN PHLEGER 
THEODORE Rh. MEYER 
Counsel for Petitioner. [10] 


State of California, 
City and County of San Krancisco—ss. 

Stella Wheeler bishop, being first duly sworn, 
says that she is the petitioner above named; that 
she has read the foregoing Petition, and is familiar 
with the statements contained therem, and that the 
statements contained therein are true, except those 
stated to be upon information and belief, and that 
those she believes to be true. 

STELLA WHEELER BISHOP 


Subseribed and sworn to before me this 14th day 
of April, 1944. 
[Seal] W. W. HEALEY 
Notary Public in and for the City and County of 
San Francisco, State of California. [11] 
My Commission expires March 3, 1946. 
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EXHIBIT A 
Form 1230 SN-IT-1 


Office of Internal Revenue Agent 
in Charge 

san Francisco Division 

IRA :90-D 

AVD 

Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco, 5, California 
Feb. 29, 1944 

Mrs. Stella Wheeler Bishop, 

2006 Washington Street, 

San Francisco, California 


Dear Mrs. Bishop: 

You are advised that the determination of your 
income tax lability for the taxable year(s) ended 
December 81, 1940 discloses a deficiency of $1,- 
070.23 as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the Distriet of Columbia as the 90th 
day) from the date of the mailing of this letter, 
you may file a petition with The Tax Court of the 
United States for a redetermination of the de- 
ficiency. 

Should you not desire to file a petition, vou are 
requested to execute the enclosed form and for- 
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ward it to the Internal Revenue Agent in Charge, 
San Francisco, 5, California, for the attention of 
Conference Section. The signing and filing of this 
form will epedite the closing of vour return(s) by 
permitting an early assessment of the deficiency, 
and will prevent the accumulation of interest, since 
the interest period terminates 30 days after filing 
the form, or on the date assessment is made, which- 
ever is earlier. 
Respectifully, 
HAROLD N. GRAVES, 
Acting Commissioner, 
By P. N. HARLESS 
Internal Revenue Agent in 
Charge 

Enclosures: 

Statement. 

Form of Waiver. 

lt. Jie 

STATEMENT 


San Francisco 

IRA :90-D 

AVD 
Mrs. Stella Wheeler Bishop 
2006 Washington Street, 
San Franciseo, California 


Tax Liability for the Taxable Year Ended 
Deeember 31, 1940 


Liability Assessed Deficiency 
Ineome Tax $8,939.68 $7, S69.45 41,070.28 


In making this determination of your income tax liability, it 
is noted that vou did not avail vourself of the privilege of filing 
a protest. 


14 Stella Wheeler Bishop vs. 


ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return ..................eecceeeeeeeeeees $30,155.91 
Unallowable deductions and additional income: 
(jo) Gee” oo... ee ss. $ 964.04 
(h) Be taliweghry (COS ce... cise... ce 2.83 
(@) AR tie <2... Sea... 8,421.69 
Co) es a ak... ee 247.74 9,636.30 
OCA. ... 0. .24:...-0 $39, 79221 
Nontaxable income and additional deductions: 
(6) Dividetids o....ccccccccccsscseecectee os... ORL 
a i. Se oe. 15 
(@) Bead WmiQgpeee ..._. se. wwe... .....0..0...2..5... 100.00 4,763.98 
Net income #@ljusied..................... <a020m8 


EXPLANATION OF ADJUSTMENTS 


(a) Income from personal services is increased $964.04 due 
to the fact that vou reeeived a fee of $1,928.09 as execeutrix of 
the Estate of Roy N. Bishop, Deceased, instead of $964.05 as 
reported on your return. 


(b) Income from the Roy N. Bishop, Deceased, Trust is in- 
ereased $2.83 due to adjustment of the following dividends: 


0 


(1) Kennecott Copper dividend understated................94 
(2) Paeifie Lumber Company dividend overstated... 42.74 


CO, a 


(1) Dividends paid by Kennecott Copper Corporation in 
1940 are held to be 1009 taxable. Therefore the por- 
tion eliminated as nontaxable is added back to income. 

(2) The dividend of $150.00 received from Pacific Lumber 
Corporation is held to be 28.495% nontaxable. There- 
fore $42.74 is eliminated from income. 


(e) The deduction of $8421.69 which vou claim as your 
share of the long-term eapital losses from the sale of community 
property by the exeeutrix of your deceased husband's estate is 
not allowable. It is held that these losses are deductible only on 
the return for the estate. The amount of $18,034.99 reported on 
the return is therefore, reduced to $9,613.30. 
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(d) Deduction for taxes paid is decreased $247.74, due to the 
disallowanee of transfer tax of $230.74 on sale of seeurities and 
automobile taxes of $17.00. These taxes paid on behalf of the 
Kstate of Roy N. Bishop, Deceased, are not deductible on vour 
return. 


(e) Dividends are decreased $4,631.83 due to the following 
adjustments : 


Deductions: 
1. Dividends received by vour husbands estate $2.149.55 
2. Paeifiie Lumber Company dividend................ 2521 81 
dic) | ee | $4,671.83 
Addition : 
3. mennecott Copper dividend .......................... 39.53 
Net adjustment......................88 63081 


1. Dividends received by your husband’s estate from your 
share of community property are taxable to the estate 
and not to you. 
The dividend of $8,850.00 received from the Paeifie 
Lumber Company is held to be 28.495% nontaxable. 
Therefore $2,521.81 is eliminated from taxable income. 
3. Inasmuch as the dividends paid by Kennecott Copper 
Corporation in 1940 were 100% taxable the amount of 
$39.53 whieh vou eliminated as nontaxable is restored 
to income. 


Lo 


({) Interest on bank deposits is decreased $32.15 due to the 
fact that the amount reeecived by your husband's estate from 
your share of community property is not taxable to you. 


(2) Interest on bonds is decreased $100.00, the amount re- 
ecived by the estate of your husband which is not taxable to vou. 


(h) Income tax paid at source is deereased by $2.00, the 
amount withheld on community interest received by the estate 
of your husband which is not taxable to you. 
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COMPUTATION OF ALTERNATIVE TAX 
(Seetion 117 (e) - 7. R. C.) 


CC ie ee $35,028.25 

Plus: Net long-term capital loss ......0000000...... fae 9,613.30 
Ouelinary Well TME@OMC ag... cece ceeeesencece ees 00 cin 
Dew: Péewenh!l lbwempion .......................00000...cene: 800.00 
Balancé (suitax het didotte) .........2c....... 22... cues. 
Less: Earned income credit. -........... ecient 300.00 
Net ineome Subject to normal tax.....................-2........... Aa OT BS 
Normal tax at 4 per cent on @43.y91 .43.................. $ 1,741.66 
Surtax on oe 6) 9,332.95 
Lg 88 gl, | conan een nen ene $11,064.61 

Minus: 30 per cent of net long-term Joss..........0.0..... 2,868.99 
Fe Mirren EN cc acc ceeded deecedecdaceeseceeee $ 8,180.62 

COMPUTATION OF TAN 

ING) o1mme@iie Gewese eee eee sccceecosneccenndevese $35,028.23 
Less: “Persoival "ONOMp tM -........................ ccc eceeeencsscesene 800.00 
Balance (sures Gee Wa@onie) .......2.......000...00 a. $34 228.23 
Less: Earned ineome credit (10% of $3,000.00)........ 300.00 
Nét income Subject to ental FAA... sen. $33,928.23 
Normal tar at 2% ton $36,008 )23....200..0. $ 1,397.46 
Surtax on POM MIS eo. cesses c.ccccecceccseeeweeln 5,975.32 
Total tax (Onditvaty WAHCS)) ......o.... ccs ceccc eset screened $ 7,332.45 
Total tax (alternative tax in ease of net long-term 

Pa OR cee. ee pre eee $ 8,180.62 
Defense tax (109 GE GOTUBOIGD)........c..ccccccccceccsecrececieerzen 818.06 
Total imeonresind defense: teiem@@ ........0.0.0.....00 cc $ 8,998.68 
Less: 

(h) Ineome tex paid. atesouree .....«............320.00 

Income tax paid to a foreign country 
or U.S. POMMREION #...........0...000000..... 39.00 99.00 

Corteet tnreotwe tax lieloiity _...................ccc..----ceeeeoeect: $ $939.68 


Ineome tax assessed : 
Original, aeeount No. 854745—First California........ 7,S69.45 


Meherency of ameome Tek .......e8.0ek.....0e. 2... Wt $ 1,070.23 


t- 
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EKAXAHIBIT -C 


COMPUTATION OF AMOUNT OF REFUND 
DUE PETITIONER 


Net Income as diselosed by retarn............................00. $30.155.9] 
Additions: 
SCIMMIAIIOIT) 2iec eee $ 2:33 
mel ere. (RES) 2..2.. 2... cok 39.53 
Kennecott Copper Co. dividend adjust- 
ment—par. V-h of petition -................. 2.95 45.31 
$30,201 22 
Deductions: 
melercmrtiamanity. (G22 ee 2 net ences teens 2,021.01 
Net income as adjuSted....................... S27, 6TH 


COMPUTATION OF ALTERNATIVE TAX 
(Section 117(¢c) LR.C.) 


Ce 1 0)l a ne fT 
2. Pims: niet lone-term capital lowe... 18,034.99 

$45,714.40 
3. belt: peieopellweweinp tion: ...................0.....ccecee ees 800.00 
4. SUreax Met WACOM -............ eee eet eeeeceeceseesseceesscced ee 
D. dagie: Camnied. inesimesetedit .......2.......ccceeen 300.00 
6. Net income subject to Wotnal tame......2c........ces...20 $44,614.40 
7. Notimel tax (8% of iam 6)... gee 1,784.58 
8S. Surtax ($9,380.00 plus 40% of $914.40) 2.000. 9,745.76 
9. Parhhal thx cader $117 (aq) TRiC.............coen dO SOR 
0. Tees: 30% @ $18,068.09 .........0........ 22... ccceeeseteeee 5,410.50 


i. Ajtenmiaitire tik .... nc deccdeccsc cn 
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GOMPUTATION OF TAX WITHOUT REFERENCE 
TO SECTION 117 (ce) 


i FSetieome wh adjusted) ................0000... ecco Me AOE 
eee; personal GNemp ion ....................c. cc. eae 800.00 
PS MEO TNCL MICOMIC .............22.........000c0ccscececceesccscconeeeoes MOOV al 
4. loess: earned income eredit -...0....0 0000 eee eee ee 300.00 
>, Net meome subject to normal tax...........................$26579441 
© Sormal tam (2% Of 1G 5) -........... ee ee ceeeeeeeeee 1,063.17 
7. Surtax ($3,440.00 plus 30% of $879.41) 00. 8.703182 
SON ooo oe esse ee lace nnecccnccntoseneeeccecs-, MS, HOO OO 
POR Tt ee MN eae oee ens ee ence eseecee eed linnenneceeeeee-- de OSES 
Jor ae Se CUCY 39) | aaa le 611.98 
VOtal ...ccc.<2c01..:2-..... a OM eee 
Less: 
Imeome Sax Gand at Source .........................0- $ 22.00 
Income tax paid to a foreign country or 
BS Be sc Onl 39.00 61.00 
ermecciees laity ror VOD... un... ceeecseeeconess $ 6,670.82 
BUG VAG cose cocks ec cecncaennaceceeacecceesansceccceenccncaseeeseneal OUND 
6,/670/32 
mmount OL Tetund payable __............ eee 1198.65 


[Endorsed]: T.C.U.S. Filed April 20, 1944. 


[Title of Tax Court and Cause. ] 
ANSWER 
Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, J. 
P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by the 
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above-named petitioner, admits and denies as fol- 
lows: 
Je. 
Admits the allegations contained in paragraph I. 
of the petition. 
II. 
Admits the allegations contained in paragraph 
Il. of the petition. 


il 
Admits that the taxes in controversy are income 
taxes for the calendar year 1940 in the amount of 
$1,070.23, but denies the remaining allegations con- 
tained in paragraph ILI. of the petition. 


1. 

1 to 5, inclusive. Denies that the Commissioner 
erred in the determination of the deficiency, as al- 
leged in subparagraphs [20] 1 to 5, inclusive, of 
paragraph IV. of the petition. 


a 

(a) to (¢), Inclusive. For Jack of information, 
denies the allegations contained in subparagraphs 
(a) to (c), inclusive of paragraph V. of the 
petition. 

(d) Admits that on March 18, 19, 20, 21 and 28, 
1940, April 2, 3 and 4, 1940, and July 11, 1940 the 
Mistate of Roy N. Bishop, deceased, sold securities, 
the net proceeds of the sale from which constituted 
a loss which was deducted as a long-term capital 
loss on petitioner's return for the taxable vear 1940 
in the sum of $8,421.69, but denies the remaining 
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allegations contained in subparagraph (d) of para- 
graph V. of the petition. 

(e) Admits that during the year 1940 said Estate 
of Roy N. bishop, deceased, paid transfer taxes of 
$461.48 on the sale of securities, and also paid a 
tax of $34.00 on an automobile, but denies the re- 
maining allegations contained in subparagraph (e) 
of paragraph VY. of the petition. 

(f) Admits that during the year 1940 dividends 
and interest were received by said Estate of Rov 
N. Bishop from securities in various corporations 
held by said estate and from bank deposits therefor, 
but denies the remaining allegations contained in 
subparagraph (f) of paragraph V. of the petition. 

(g) Admits that during the vear 1940 petitioner 
was paid the sum of $1,928.09 by the Estate of Roy 
N. bishop, deceased, as and for a fee as executrix 
of said estate, but denies the remaining allegations 
contained in subparagraph (¢) of paragraph Y. of 
the petition. 

(h) Admits the allegations contained in subpara- 
eraph (h) of paragraph V. of the petition. except 
that the allegation “hence taxpayer understated her 
1940 income by $39.55 and $2.95, respectively, and 
that petitioner is therefore entitled to a refund of 
$1,198.68, as computed in [exhibit C™" attached to 
the petition, is specifically denied. 


FT. 
Denies generally and specifically each and every 
allegation in the petition not hereinbefore admitted, 
qualified, or denied. 
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Wherefore, it is prayed that the Commissioner's 
determination be approved and the petitioner's ap- 
peal demied. 

(Signed ) J. P. WENCHELL, TMM 

Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. KH. NEBLET, 
Division Counsel. 
T. M. MATHER, 
Special Attorney, Bureau of 
Internal Revenue 
TMM/veg 5-8-44 


[indorsed]: T.C.U.S. Filed May 15, 1944. [22 


[Title of Tax Court and Cause. ] 
STIPULATION 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, through their respective 
attorneys, that the following facts (in addition to 
the facts alleged by the petition on file herein that 
are admitted by the answer on file herein) shall be 
taken to be true and received as evidence for all 
purposes of this proceeding, without prejudice to 
the right of either party to introduce any further 
evidence not inconsistent with the facts herein 
stipulated: 

(1) Petitioner and Roy N. Bishop were married 
on the 9th day of May, 1907, and remained married 
continuously thereafter until the 20th day of De- 
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cember, 1938, when said Roy N. Bishop died. Said 
[23] Roy N. Bishop and petitioner Stella Wheeler 
Bishop were residents of, and domiciled in, the 
State of California contmuously from the year 
1909 to the 20th day of December, 1938, in the case 
of said Rov N. Bishop, and to the present time in 
the case of petitioner. 

(2) Between April 20, 1931 and October 29, 1937, 
petitioner and said Roy N. Bishop acquired se- 
curities of the kinds and in the amounts, and for 
the costs and on the dates, set forth in the schedule 
attached to this stipulation and marked ‘* Exhibit 
A”; and none of said securities was disposed of 
until they were sold by petitioner Stella Wheeler 
Bishop and Crocker First National Bank of San 
Francisco, as executrix and executor, respectively, 
of the Will and estate of said Rov N. Bishop, as 
hereinafter set forth. 

(3) Thereafter, on December 20, 1938, said Roy 
N. Bishop died and on January 9, 1939, the Will 
of said Roy N. Bishop, deceased, was admitted to 
probate by the Superior Court of the State of Cali- 
fornia, in and for the City and County of San 
Francisco. Said Will named petitioner and Crocker 
First National Bank of San Francisco as executrix 
and executor, respec- [24] tively, of the Will and 
estate of said Roy N. Bishop, deceased. 

(4) Thereafter, petitioner Stella Wheeler Bishop 
and Crocker First National Bank of San Francisco, 
as executrix and executor, respectively, of the Will 
and estate of said Roy N. Bishop, deceased, sold the 
securities referred to in paragraph 2 of this stipula- 
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tion, for the amounts and on the dates set forth in 
said *‘Exhibit A“. In making such sales, the ex- 
penses set forth in the sixth column of said **Tex- 
hibit A’’ were incurred. The net proceeds of the 
sale of such securities were $33,686.77 less than the 
cost thereof as appears from the fourth, fifth and 
sixth columns of said “exhibit A."° The fair mar- 
ket value of said securities on December 20, 195 
is set forth in the eighth column of said ** Exhibit 
A“; and the net proceeds of sale of said securities 
was $7,749.40 less than the fair market value there- 
of on December 20, 19388. 

(5) At the time said Roy N. Bishop died, and at 
all times herein mentioned prior thereto, the se- 
curities referred to in paragraphs (2) and (4) of 
this stipulation, the securities and automobile re- 
ferred to in paragraph V(e) of the petition on file 
herein, and the securities and bank deposits re- 
ferred to in paragraph V(f) of said petition, con- 
stituted community property of said Roy N. Bishop 
and petitioner acquired subsequent to July 29, 1927 
and no part thereof was [25] acquired as or from 
the proceeds of any property owned by said Roy N. 
Bishop and petitioner, or either of them, on or be- 
fore July 29, 1927. 

(6) The transfer taxes and automobile tax re- 
ferred to mm paragraph V(e) of the petition on tile 
herein, the executmix fee referred to in paragraph 
Vg) of the petition on file herein, and the funds 
used to pay the expenses of sale of the securities 
referred to im paragraphs (2) and (4) of this 
stipulation, were all paid either out of funds on 
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hand at the time said Roy N. Bishop died, and at 
such time and at all times prior thereto, constitut- 
ing conmiunity property of petitioner and said Roy 
N. Bishop acquired subsequent to July 29, 1927, or 
were paid out of funds representing the proceeds of 
or income from such property; and no part of such 
funds was acquired prior to July 29, 1927 or as pro- 
ceeds of income from any property owned by said 
Roy N. Bishop and petitioner, or either of them, on 
or before July 29, 1927. 

(7) Petitioner filed her federal income tax re- 
turn for the calendar year 1940 on March 15, 1941, 
and on the same day paid the amount of tax shown 
to be due thereon, to wit, $7869.45. 


Dated September 18, 1944. 
HERMAN PHLEGER, 
THEODORKE R. MIE YER, 
ROBERT H. WALKER, 
Counsel for Petitioner. 
J. P. WENCHEL, TMM 
Chief Counsel, Bureau of In- 
ternal Revenue, 
Counsel for Respondent. [26] 


26 


EXHIBIT A 
1 2 3 4 5 6 7 8 
mote Bees 20, 1938 

Shares Acquired Date Sold Sales Price Cost Expenses Gainor Loss Market Value 
American Cynamid Co. “B”’ 50 7-24-37 3-19-40 $1,906.25 $ 1,700.25 $1310 $ 192.90  $ 1,350.00 
American Locomotive Company........ 30 97-24-37 3-20-40 615.00 1,436.45 7,80 829.25 817.50 
SISO MEV COs oon 1007-24-37 3-18-40 1,462.50 1,680.25 19.30 937.05 1,262.50 
Caterpillar Tractor Co. -.......02..... 30 = 7-26-37 3-18-40 1,522.50 2,974.20 9.00 1,460.70 1,357.50 
Houston Oil Co. of Texas.................... 100 7-24-37 4- 2-40 562.50 1,592.75 13.30 1,043.55 737.50 
Hudson Bay Mining & Smelting Co. 50 7-27-37 3-18-40 1,162.50 1,587.75 12.80 438.05 1,631.25 
Kennecott Copper Corp. 0... 380 = 7-24-87 3-21-40 1,091.25 1,772.62 7.50 688.87 1,262.65 
Thipalke Wie: (ClO oer eee epee 40 7-26-37 4 4-40 1,505.00 2,365.35 10.60 70.95 1,760.00 
Ohio Oil Conipany .- 150 7-24-37 3-28-40 1,043.75 3,107.95 20.80 2,085.00 1,406.25 
Phillips Petroleum Co. 2... 70 7-24-87 3-18-40 2,738.75 4,463.15 17.50 1,741.90 2,940.00 
JEhmiee On (Chin nir uy serene eeeeeenenenen 10-29-37 3-18-40 4,687.50 7,587.50 81.50 2,981.50 5,187.50 
Remington Rand, Ine. = 10-29-37 3-18-40 9,912.50 16,012.50 172.00 6,272.00 15,500.00 
PSUMIMMMVOMS HC OMMPAN Ys cece--- scence enenc ene -. 7-26-37 3-18-40 1,068.75 2,519.15 12.80 1,463.20 1,575.00 
Suisun Slough Land Co. .........-..-----.-- 60 4-20-31 7-11-40 785.83 11,800.00 11,18 11,025.35 
Westinghouse Airbrake Co. ............. 30 7-26-37 4- 3-40 723,75 1,382.10 7.80 616.15 862.50 
Youngstown Sheet & Tube Co........... 40 7-24-37 3-28-40 1,625,00 3,740.55 10.60 2,126.15 2,085.00 


Ho tally eens $32,413.33 $65,672.52 $427.58 $33,686.77 $39,735.15 
[Printer's Note]: Figures in italic printed im red. 


[Endorsed]: T.C.U.S. Filed Sept. 18, 1944. 
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[Title of Tax Court and Cause. ] 


Promulgated January 16, 1945 

Held, that one-half of the loss sustained upon the 
sale, in the course of administration, of securities 
acquired since 1927 and owned as community prop- 
erty in California, is not deductible in the return of 
the surviving spouse. Commissioner v. Larson, 131 
Fed. (2d) 85; Estate of James F. Waters, 3 T. C. 
407, followed. 

Robert H. Walker, Esq., for the petitioner. 

T. M. Mather, Esq., for the respondent. 

The respondent determined a deficiency of $1,- 
070.23 in the petitioner’s income tax for the year 
1940. The petitioner cites as error respondent’s 
action in denying as a deduction one-half of a loss 
sustained upon the sale by her husband’s executor 
of securities acquired since 1927 and owned as com- 
munity property; one-half of the taxes and ex- 
penses paid by the executors of her husband’s estate 
and the elimination from the petitioner’s income of 
one-half of the executrix’ fee received by her. Con- 
sistent with these [28] claims petitioner’s position 
is that one-half of the income from taxable div- 
idends and interest received by the estate during 
the administration is taxable to her. 


FINDINGS OF FACT 


The facts were stipulated and as so stipulated 
they are adopted as findings of fact. In so far as 
they are material to the issue, they are as follows: 

The petitioner 1s an individual residing in San 
Francisco, California. She filed her income tax re- 
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turn for the year 1940 with the Collector of In- 
ternal Revenue for the first district of California. 

The petitioner and Roy N. Bishop were married 
on the 9th day of May, 1907, and remained married 
eontinuously thereafter until the 20th day of De- 
cember, 1938, when Roy N. Bishop died. Roy N. 
Bishop and the petitioner, Stella Wheeler bishop, 
were residents of, and domiciled in, the State of 
California continuously from the year 1909 to the 
20th day of December, 1938. The petitioner has 
eontinued that status to the present time. 

Between Apri 20, 1931 and October 29, 1937, the 
petitioner and Roy N. Bishop acquired certain se- 
curities at an aggregate cost of $65,672.52. Sueh 
securities were not disposed of until they were sold 
by the petitioner and Crocker First National Bank 
of San Francisco, hereinafter called the bank, as 
executrix and peated respectively, of the will and 
estate of Roy N. Bishop. 

Thereafter, on December 20, 1938, Rov N. Bishop 
died and on January 9, 1939, his will was admitted 
to probate by the Superior Court of the State of 
California, in and for the City and County of San 
Francisco. The will named the petitioner and the 
bank as executrix and executor, respectively, of the 
will and estate of said Roy N. Bishop, deceased. 

Thereafter, the petitioner and the bank, as ex- 
ecutrix and executor, respectively, of the said 
estate, sold the securities heretofore mentioned 
an aggregate loss of $383,686.77 

At the time Roy N. Bishop died, and at all times 
herein mentioned prior thereto, the securities above 
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referred to, an automobile on which the estate paid 
a tax of $34, and certain other securities and bank 
deposits, on which dividends and mterest were re- 
ceived by the estate in 1940, constituted community 
property of Roy N. Bishop and the petitioner ac- 
quired subsequent to July 29, 1927, and no part 
thereof was acquired as or from the proceeds of 
any property owned by Roy N. Bishop and the peti- 
tioner, or either of them, on or before July 29, 1927. 
During 1940 the estate paid transfer taxes of 
£461.48 on such property and an automobile tax of 
$34, and it received dividends of $4,299.11 from se- 
curities and interest amounting to $132.15 on bonds 
and bank deposits belonging to the estate. It was 
agreed that the dividends from Pacific Lumber 
Company were nontaxable to the amount of 28.495 
per cent. During that year the petitioner received 
a fee of $1,928.09 as executrix of the estate. 

The transfer taxes and automobile tax, the ex- 
ecutrix fee, and the funds used to pay the expenses 
of sale of the securities, were all paid either out of 
funds on hand at the time Roy N. Bishop died, and 
at such time and at all times prior thereto, consti- 
tuting community property of the petitioner and 
Roy N. Bishop acquired subsequent to July 29, 
1927, or were paid out of funds representing the 
proceeds of or income from such property. No part 
of such funds was acquired prior to July 29, 1927, 
or as proceeds of or income from any property 
owned by Roy N. Bishop and the petitioner, or 
either of them, on or before July 29, 1927. 
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In her income tax return for 1940, the petitioner 
claimed $8,421.69 as one-half of the recognizable 
loss from the sale of securities and a [30] deduction 
of $247.74 representing one-half of the taxes so 
paid. She reported as income her one-half of the 
dividends and interest so received. She also re- 
ported her one-half of her fee as executrix. 

The Commissioner disallowed the deductions 
claimed, excluded from her income the dividend and 
interest items and included therein the entire sum 
received as her fee as executrix. 

The petitioner claimed eredit for income tax of 
$22 paid at the source but the Commissioner re- 
duced such sum to $20 on the ground that $2 ap- 
plied to community property interest received by 
the estate. 

OPINION 


Arundell, Judge: The basic issue in this case 
presents a clear-cut question whether one-half of 
the loss upon the sale of community property ac- 
quired since 1927 in California while the estate of 
the husband is in the process of administration can 
be taken as a deduction by the surviving spouse. 

While the precise question presented for decision 
has not been directly decided by the 9th Circuit 
Court of Appeals, we think that the Court's de- 
cision im Commissioner v. Larson, 181 Fed. (2d) 
85, would require an answer contrary to petitioner's 
contention. In that case the Court had under con- 
sideration a Washington statute substantially sim- 
lar to the California statute here involved and in 
its opinion reached the conclusion that because the 
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entire estate was subject to administration in the 
estate of the deceased husband, the mcome was 
“owned’’ by the executor or administrator and 
should be returned in its entirety by him. The 
same question was implicit in this Court’s decision 
in the Estate of James F. Waters, 3 F.C. 40%, 
though the question was not there directly decided. 

We have always felt particularly impelled to 
strictly follow a Circuit Court’s decision on qnes- 
tions of local law peculiarly within its knowledge 
and experience. Helvering v. Stuart, 317 U.S. 154. 
As we understand Commissioner v. Larson, supra, 
and Rosenberg v. Commissioner, 115 Fed. (2d) 910, 
which latter case was also decided by the 9th Cir- 
cuit, the income from community property during 
the period of the administration is taxable in its 
entirety to the executor or administrator and one- 
half of it may not be returned by the surviving 
spouse. 

It follows that the entire loss resulting from the 
sale of securities by the executor must be taken as 
a deduction by the latter and one-half of the loss 
may not be deducted by the surviving spouse in 
computing her tax. The same treatment must be 
accorded the expenses and taxes paid by the ex- 
ecutor, which requires their deduction in full by the 
executor and no part of them may be deducted by 
the petitioner. 

In another issue the petitioner asks to be relieved 
from including in her income one-half of the fee 
received by her as executrix of her husband's estate. 
We see no merit in her contention. The fee was 
paid to her for personal services rendered in her 
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personal capacity as a fiduciary. We mav assume 
that the amount of the fee was fixed by the probate 
court as proper compensation for such services per- 
formed in connection with the settlement of the 
Roy N. Bishop Estate and that the action of the 
eourt was completely in accord with the significance 
and effect of the community property laws of Cah- 
fornia. Petitioner has not proved the fee to be in 
part exeludible from her income. Therefore, the 
full amount of the fee must be included in her tax- 
able meome. 

Reviewed by the Court. 

Decision will be entered under Rule 50. [32] 

Van Fossan J., dissenting: The majority opinion 
concedes that the precise question here posed has 
not been decided by either the Cireuit Court of Ap- 
peals for the Ninth Circuit nor by The Tax Cott, 
but nevertheless feels bound by the rationale of 
Commissioner v. Larson, 131 Fed. (2d) 85, and 
listate of James F’. Waters, 3 T.C. 407. Feeling 
that these cases are not authority for the conclusion 
reached by the majority, I must dissent. I shall 
set. out my views at some length. 

It may be helpful to place the situation existing 
in California before 1927 and that obtaining after 
that date in juxtaposition. Prior to 1927, during 
the lifetime of the husband the wife had only an 
expectaney in community property. Thereafter, 
‘the respective interests of husband and wife in 
community property durimg continuance of the 
marriage relation are present, existing and equal 
interest under the management and control of the 
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husband.” (Section 161a, Civil Code of Califor- 
me)’. Prior fo 1927 all income from community 
property was taxable to the husband. United States 
v. Robbins, 269 U.S. 315. Thereafter, the wife was 
entitled to return for taxation one-half of the in- 
come from the community property. United States 
*. Malcolm, 282 U.S. 792. Prior to 1923, Section 
1402, Civil Code of California, provided, *‘upon the 
death of the husband one-half of [383] the com- 
munity property goes to the suriviving wife, and 
the other half is subject to the testamentary dis- 
position of the husband, and in the absence of sueh 
disposition, goes to his descendants * * *.’’ Since 
1923 the statutes of California have provided, 
‘“apon the death of either husband or wife, one- 
half of the community property belongs to the sur- 
viving spouse; the other half is subject to the testa- 
mentary disposition of the decedent * * *.’’? 
[Italics supplied. ] 


‘The respective interests of the husband and wife 
in community property during continuance of the 
marriage relation are present, existing and equal 
interests under the management and control of the 
husband as is provided in sections 172 and 172a of 
the Civil Code. This seetion shall be eonstrued as 
defining the respective interests and rights of hus- 
band and wife in the community property. [Section 
16la, Civil Code of California. ] 


*Upon the death of either husband or wife, one- 
half of the community property belongs to the sur- 
Viving spouse; the other half is subject to the testa- 
mentary disposition of the decedent, and in the ab- 
sence thereof goes to the surviving spouse, subject 
to the provisions of sections 202 and 203 of this 
code. [Section 201, Probate Code of California. ] 
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If anything is basic in income tax law, it is that 
ownership of property determines the taxability of 
income earned by, or derived from, it. Blair vy. 
Commissioner, 300 U. S. 5; Helvering v. Clifford, 
309 U.S. 331. See Poe v. Seaborn, 182 U. dS. 701, 
where the Supreme Court held that a husband's 
power of control over community property under 
Washington law does not amount to ownership of 
the entire community property, stating, ‘‘the law's 
investiture of the husband with broad powers by 
no means negatives the wife’s present interest as a 
co-owner’, and departing from the alternative rea- 
soning employed in) Umted States v. Robbins, 
supra. The court laid down the proposition that 
the word ‘of’? in the phrase ‘‘the net income of 
every individual’ denotes ownership and that own- 
ership is the test of taxability. 

Since 1927 the interests of husband and wife in 
community property in California have been * pre- 
sent, existing and equal’. Each owns one-half and 
is entitled to return one-half of the ineome. United 
States v. Malcolm, [384] supra. Sinee 1923 it has 
been the law of California, as provided by section 
201 of the Probate Code, that ‘tupon the death of 
either husband or wife, one-half of the community 
property belongs to the surviving spouse.”* These 
are words of ownership, definite, certain and ab- 
solute. The share of the surviving spouse is not 
includible in’ the taxable estate of the decedent. 
United States v. Goodyear, 99 Fed. (2d) 523. The 
logic of the situation would seem to be irresistible. 
If, beeause of ownership of the property, and not- 
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withstanding control of the same by the husband, 
each spouse is entitled to return one-half of the m- 
come therefrom during the existence of the mar- 
riage relationship and since by the statute the sm- 
vivine widow owns one-half of the community 
property after the death of her husband and not- 
withstanding the control by the executor during ad- 
ministration, such one-half is exempted from estate 
tax, she should be entitled to return as her own the 
income from such property during administration. 
in Commissioner v. Larson, 131 Fed. (2d) 85, the 
case chiefly relied on by the majority, arising im 
the State of Washington, the income from com- 
munity property during the administration was in- 
wolmed. ‘vere the court said: | 

We think the test of ownership is applicable here. 
Jn determining who the owner of the mcome is, 
state law is apparently appleable. We therefore 
turn to state law to determine whether the execu- 
tor alone, or the executor and the surviving spouse 
together, own the community income. 

Pierce’s Code, 1933, §9863, provides that title to 
realty vests immediately in the heirs or devises who 
are entitled to the rents, issues and profits thereof 
as against “any person except the executor or ad- 
ministrator and those lawfully [35] claiming under 
such executor, or administrator’’. By §9885 the ex- 
ecutor or administrator is entitled to institute suit 
to collect any debts due the estate or to recover any 
property, real or personal. It has been repeatedly 
said that upon the death of either spouse, the entire 
community estate, and not merely the half interest 
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of decedent, is subject to administration. In ad- 
dition, title to the personal property vests in the 
executor or administrator. Deveraux v. Anderson, 
146 Wash. 651, 264 P. 423, 424. 


The court then held that under the provisions of 
Washington statutes, the ownership of the ineome 
from community property during administration 
and liquidation was in the executor or administrator 
and that he should report the income in the return 
of the estate. Although the decision was adverse be- 
cause of State law, the reasoning of the opinion 
clearly supports the eonclusion that ownership 1s 
the controlling faetor. 

Under the statutes of California, the surviving 
spouse acquired the ownership of one-half of the 
community property at the time of purchase (Sec- 
tion 16la, Civil Code of California) and continued 
to own that interest after the death of the other 
spouse (Section 201, Probate Code). thus present- 
ing a very different situation. 

The Estate of James F. Waters. 3 T.C. 407, is not 
inconsistent with this view.’ There the estate re- 


*Section 581, Probate Code of California, was 
eited (in error, L beheve) to support the dictum in 
the Waters case that ‘tthe income from the entire 
community property during the period of adminis- 
tration goes to the executor or administrator.’ The 
statute reads: *‘The exeeutor or administrator is 
entitled to the possession of all of the real and per- 
sonal property of the decedent and to receive the 
rents, issues and profits thereof until the estate is 
settled or until delivered over by order of the court 
to the heirs, devisees or legatees * * *.°" The section 
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turned all of the income. In the notice [86] of de- 
ficiency the Commissioner, obviously relymg on 
G.C.M. 20742 then in effect, divided the income one- 
half to the estate and one-half to the widow, but 
held that the basis for gain on the widow's one-half 
of the property was the fair market value at date 
of death and not cost to the community, as claimed 
by the taxpayer. At the hearing, again obviously 
relying on G.C.M. 23811, which had revoked G.C.M. 
20742, counsel] for the Commissioner reversed his 
position, abandoned his contention that the income 
should be returned one-half by each the estate and 
the widow, and embraced the theory of the tax re- 
turn, i. e., that the estate should return all of the 
income. The parties were thus in agreement that a 
single return by the estate should be made and 
posed for our decision only the narrow question of 
the basis of the property belonging to the widow. 

Viewing the agreed posture of the parties as pre- 
senting no issue, we decided that as to the widow's 
share the basis was the cost to the community, as 
adjusted, and not the market value at the time of 
the husband’s death. A word of warning was ut- 
tered as to possible impheations of the opinion by 


obviously relates only to the property of the de- 
cedent and does not melude the connnunity prop- 
erty owned by the other spouse. Section 202, Prob- 
ate Code, provides: **Community property passing 
from the control of the husband either by reason of 
his death or by virtue of testamentary disposition 
by the wife is subject to his debts and to adminis- 
tration and disposal under the provisions of Di- 
vasion il lot thas Code: * * *."’ 
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Judge Opper in a coneurring opimion but bemg in 
agreement with the result reached on the narrow 
question presented, he did not dissent. When the 
narrowness of the issue is remembered and the 
posture of the parties 1s appreciated, the conclusion 
reached is thought to support. rather than oppose, 
the view I take in the case at bar. In both the pre- 
vailine and concurring opinions the controlling 
thought 1s the ownership of the property. 

Two other cases are relied on by the respondent. 
They are Rosenberg v. Commissioner, 115 Fed. (2d) 
a and Barbour vy. Commissioner, 89 Fed. (2d) 

4. [87] 

ae he Rosenberg case dealt exclusively with the 
nights of the surviving spouse in California c¢om- 
munity property acquired prior to 1927 when the 
wife had a mere expectancy and does not purport 
to decide the question presently before us. 

The Barbour case arose in Texas, where the State 
law (Article 3630, Revised Civil Statutes of Texa 

1925) provides that “until such partition is ae 
plied for and made, the executor or administrator 
of the deceased shall recover possession of all such 
common property and hold the same in trust for the 
benefit of the creditors and others entiteld thereto.”’ 
The Califorma law contains no such provision but, 
as above pointed out, by Section 201, Probate Code 
of Calfornia, decrees that upon the husband's 
death one-half of the commumty “belongs to the 
surviving spouse.’ [Itahes supphed. ] 

The law of California confirms in the surviving 
spouse the ownership of one-half of the community 
property. I am of the opinion that such ownership 
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entitles her to report one-half of the income of such 
conununity property. It follows that the petitioner 
should be entitled to deduct from her gross income 
one-half of the loss sustamed on the sale of the 
community property securities during the period 
of administration. 


Mellott, Arnold, Disney and Opperz, JJ., agree 
with this dissent. [38] 


[Title of Tax Court and Cause. ] 


RESPONDENT'S COMPUTATION FOR 
INTRY OF DECISION 


The attached proposed computation is submitted, 
on behalf of the respondent, to the Tax Court of 
the United States, in comphanece with its opinion 
determining the issues in this proceeding. 

This computation is submitted in accordance with 
the opinion of the Court, without prejudice to the 
respondent’s right to contest the correctness of the 
decision entered herein by the Court, pursuant to 
the statutes in such cases made and provided. 

(Signed ) J.P. WENCHEL, TMM 

Chief Counsel, Bureau of In- 
ternal Revenue. 

Of Counsel: 

Be. ois ia, 
Division Counsel. 
qd”. at. MADER, 
Special Attorney, 
Sureau of Internal Revenue. 


TMM/fte 2/5/45 [39] 
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C:TS:PD Reecomp. 
SP :TMM :-WPIs 
AUDIT STATEMENT 
In re Stella Wheeler Bishop 
San Francisco, California 
Docket No. 4594 
Deficiency letter dated February 29, 1944 


Tax Liability for the Taxable Year Ended December 31, 1940 


Liability Assessed Deficiency 
Income Tax $8,939.68 $7,869.45 #1 070.23 


Receompitation of tax Hability prepared in accordance with 
the opinion of The Tax Court of the United States promulgated 
January 16, 1945. 


ADJUSTMENT TO NET INGOME 


Net income as disclosed in the deficiency notice dated 
Wah Ge Aas. |S a Se nines see $35,028.23 
Adjustment made in accordance with the opinion of 
The Tax Court of the United States promulgated 
hip WG, AI) gation. ee, ws ere None 


COMPUTATION OF ALTERNATIVE TAX 
(Section 187 (ce) - 1. RC.) 


be 0 0) en, $35,023.23 

Pigs: Net long-verim Watpitgel) 1ess...................-....200200--- 9,613.30 
Omaiary et MeO re creer ooo eee ce =e 22 $44,641.53 
em: Peilmonal @xGimpG@oiw.................-.......-...c ee 500.00 
Balanec (surta® met 1MOTH@) -..... 2... ce cccceceeoeee Se Oe 
ges: Moen imei Ghee seeeeeee............... 20. cere. 300.00 
Ne income Subject to moimem) take.-.....................00801000) $43,541.53 
Normal tax at + per cent on $43,541.53... $ 1,741.66 
Surtax on | ate 2 4, 9,322.95 
ol! i ee $11,064.61 

Minus: 30 per cent of net long-term loss.................... 2,000.90 


Se nee $ 8,180.62 
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GOMPUTATION OF TAX 
MMT COMM MAC ININC! ....- gee. .......-seeccccees eee seeeseoeeeeeceeeesceaene! 
lms SOT OM) (GRCMID (IOs ........-............ecccclecececeee sence seeeee 


remamee (suri tet Income) -............. cee eceees 
Less: Harned income credit (10% of $38,000.00)........ 


NEL income Subject to normal tax............. eee 
ivommaal tax at 2% ON 55,028.23... .. 2. eeceecnccoeee 
Surtax on Boa ooc a oncecensceceseccnensdecdscces 
LOPE SOUT OT Il Se 


Total tax (alternative tax in case of net long-term 
CO ON LSS) oo cceg ee eas eee 
Detemee tam (10% Of $8,180.62) .............. te ceeeceeee eee 


Total meome and defense taxes.............................0..-....00. 
Less: 


Income tax paid to a foreign country or 
US Muss. 0 39.00 


Comieet Wicome tax liability ...............0........ecccccceeeeeeeeeeee 


Ineome tax assessed : 


41 


$35,028.23 
800.00 


$34 228 93 


300.00 


$33 928,93 


$ 1,357.13 


5,975.32 


$ 7,332.45 


$ 8,180.62 
818.06 


$ 8,908.68 


59.00 


$ 8,939.68 


Original, account No. 854745—First California........$ 7,869.45 
Bmererey. Wl MNCOMC LAX _................--....c.cc-cceceaseceaceeeensees & LOTows 


WPE:em - 2/2/45 
{ Kndorsed]: T.C.U.S. Filed Feb. 15, 19 
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The Tax Court of the United States 
Washington 


Docket No. 4594 


STELLA WHEELER BISHOP, 
Petitioner, 
¥. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the Opinion of the Court promul- 
cated January 16, 1945, the respondent herein, on 
February 15, 1945, filed a recomputation for entry 
of decision. Hearing was had thereon on March 
28, 1945, at which time the recomputation filed by 
the respondent was not contested by the petitioner. 
Wherefore, it 1s 


Ordered and Decided: That. for the calendar year 
1940 there is a deficiency in income tax in the 
amount of $1,070.23. 


Itntered Mareh 29, 1945. 
[Seal] (Signed) C. R. ARUNDELL 
Judge. [43] 
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[Title of Tax Court and Cause. ] 


PETITION FOR REVIEW BY THE UNITED 
STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Cir- 
cult: 


i. 


JURISDICTION AND VENUE 


Your petitioner, Stella Wheeler Bishop, respect- 
fully petitions the United States Circuit Comt of 
Appeals for the Ninth Circuit to review the de- 
cision and order of The Tax Court of the United 
States rendered on March 29, 1945, in the above 
proceeding, finding a deficiency of income tax due 
from your petitioner in the amount of $1,070.23 for 
the calendar vear 1940. 

The return of income tax in respect of which said 
alleged tax hability arose was filed by your peti- 
tioner on March 15, 1941, with the Colleetor of In- 
terna Revenue for the [44] First Collection Dis- 
trict of California, located in the City and County 
of San Francisco, California, which is located 
within the jurisdiction of the United States Cir- 
cuit Court of Appeals for the Ninth Cireuit. 

Jurisdiction in this court to review said decision 
of The Tax Court of the United States is founded 
on Sections 1141 and 1142 of the Internal Revenue 
Code. 
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Ld. 
NATURE OF THE CONTROVERSY 

Petitioner and Roy N. Bishop, deceased, were 
married on May 9, 1907, and remained married ¢on- 
tinuously thereafter until December 20, 1938, when 
Roy N. Bishop died. From 1909 to the latter date 
petitioner and Roy N. Bishop were residents of and 
domiciled within the State of California. 

At the time Rov N. Bishop died, he and_ peti- 
tioner were the owners of certain corporate stocks 
which constituted community property under the 
laws of the State of California, acquired after July 
29, 1927. In the vear 1940, while the administra- 
tion of the Estate of Rov N. Bishop, Deceased, was 
still pending, petitioner and Crocker First Na- 
tional Bank of San Francisco, as executors of his 
will, sold said stocks for a sum of $33,686.77 less 
than their cost. 

The Commissioner of Internal Revenue deter- 
mined, and the Tax Court held, that the entire loss 
on the sale of said stocks was deductible in comput- 
ing the net income of the Estate of Roy N. Bishop, 
Deceased, for the year 1940, and that no part 
thereof was deductible by petitioner in computing 
her net income [45] for the year 1940. 

Petitioner was the owner of an undivided one- 
half interest in said stocks during the life of Roy 
N. Bishop; her ownership continued after his death 
and was not divested thereby; and she contends 
that as such owner she was entitled to deduet one- 
half of the loss sustained on the sale of said stocks, 
in computing her net income for the vear 1940. 
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The Commissioner also determined, and the Tax 
Court held, that petitioner was taxable upon the 
full amount, to-wit $1,928.09, of the fee received 
by her in 1940 as executrix of the will of Roy N. 
Bishop. Said fee was paid either out of funds on 
hand at the time Rov N. Bishop died, and at such 
time and at all times prior thereto constituting com- 
munity property of petitioner and Roy N. Bishop 
acquired subsequent to July 29, 1927, or out of 
funds representing the proceeds of or income from 
such property. Petitioner was therefore the owner 
of an undivided one-half interest .in and to the 
funds out of which said fee was paid, and _ peti- 
tioner contends that consequently only one-half of 
said fee constituted income taxable to her. 

The Commissioner also determined, and the Tax 
Court held, that transfer taxes of $461.48 paid by 
the Estate of Roy N. Bishop, Deceased, on the sale 
of securities which at the time of the death of Roy 
N. Bishop constituted community property of peti- 
tioner and Roy N. Bishop acquired after July 29, 
1927, and a tax of $34.00 paid by said estate on an 
automobile constituting such community property, 
were deductible solely by the estate, [46] and no 
part thereof was deductible by petitioner. Said 
taxes were paid either out of funds on hand at the 
time Roy N. Bishop died and at such time and at 
all times prior thereto constituting community 
property of petitioner and Roy N. bishop acquired 
subsequent to July 29, 1927, or out of funds repre- 
senting the proceeds of or income from such prop- 
erty. Petitioner was therefore the owner of an un- 
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divided one-half interest in and to such securities 
and said automobile, and in and to the funds from 
which said taxes were paid, and petitioner contends 
that she was consequently entitled to deduct one- 
half of such taxes in computing her net income for 
the vear 1940. 

The Commissioner determined, and the Tax 
Court held, that the Estate of Roy N. Bishop, De- 
ceased, was entitled to the full amount of a eredit 
of 84 for Income tax withheld at source in 1940 on 
tax-free covenant bonds which at the time of Roy N. 
Bishop's death constituted community property of 
petitioner and Roy N. Bishop acquired after July 
29, 1927. Petitioner was the owner of an undivided 
one-half interest in and to said bonds and the in- 
eome therefrom, and petitioner contends that she 
was therefore entitled to one-half of said credit, 
or $2. 

Tf the foregoing points are decided in petitioner's 
favor, petitioner is entitled to a refund of $1,198.63 
for the year 1940, on account of a reduetion in the 
taxable amount of a dividend received by petitioner 
from Pacifie Lumber Company, whieh reduction 
respondent concedes 1s correct. 


Wherefore, your petitioner prays that this Hon- 
orable [47] Court may review said decision and 
order of The Tax Court of the United States and 
reverse the same, and remand the proceeding to The 
Tax Court of the United States for a determina- 
tion of the amount of the refund to which peti- 
tioner Is entitled for the vear 1940, and for the en- 
try of such further orders and directions as shall 
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by this court be deemed meet and proper in accord- 
ance with law. 


Dated June 13, 1945. 
Respectfully submitted, 
HERMAN PHLEGER 
THEODORE R. MEYER 
ROBERT H. WALKER 
Attorneys for Petitioner. 


[Endorsed]: T.C.U.S. Filed June 18, 1945. [48] 


[Title of Tax Court and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 


To the Commissioner of Internal Revenue, and to 
the Chief Counsel, Bureau of Internal Rey- 
enue, Washington, D. C.: 


You are hereby notified that on the 18th day of 
June, 1945, a petition for review by the United 
States Circuit Court of Appeals for the Ninth Ci- 
cuit of the decision of The Tax Court of the United 
States heretofore rendered in the above entitled 
eause was filed with the Clerk of The Tax Court of 
the United States. A copy of the petition as filed 
is attached hereto and served upon you. 


Dated June 18, 1945. 
HERMAN PHLEGER 
THEODORE R. MEYER 
ROBERT H. WALKER 
Attorneys for Petitioner [49] 
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Service and receipt of a copy of the foregoing 
Notice of Filing Petition for Review and of a copy 
of said Petition for Review attached thereto is 
hereby acknowledged by each of the undersigned 
this 18th dav of June, 1945. 

J.D. NEWMAN, Jr. 
Commissioner of Internal 
Revenue 
J.P. WENCEELL 
Chief Counsel, Bureau of In- 
ternal Revenue 
Attorney for Respondent. 


[indorsed]: T.C.U.S. Filed June 18, 1945. [50] 


In the United States Cireuit Court of Appeals 
for the Ninth Circuit 


[Title of Tax Court and Cause. ] 


STATEMENT OF POINTS RELIED UPON ON 
PETITION FOR REVIEW 


Petitioner relies on the following points in peti- 
tioning for review of the decision of The Tax Court 
of the United States in the above entitled pro- 
ceeding : 

The Tax Court of the United States erred in de- 
ciding that the entire loss sustained upon the sale 
of certain corporate stocks by petitioner and 
Crocker First National Bank of San Franciseo, 
as executors of the will of Roy N. Bishop, deceased, 
was deductible by the Estate of Roy N. Bishop, 
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Deceased, In computing the net income of the estate 
for the year 1940, and that no part of the loss was 
deuctible by petitioner. During the lifetime of Roy 
N. bishop petitioner was the owner of an undivided 
one-half interest in and to said stocks, which con- 
stituted California community property aequired 
after July 29, 1927; her ownership was not divested 
by the death of Rov N. Bishop; and petitioner con- 
tends that as the owner of an undivided [51] one- 
half interest in and to said stocks she was entitled 
to deduct one-half the loss sustained thereon in 
computing her net income for the year 1940. 

The Tax Court of the United States also erred 
in deciding that petitioner was taxable on the full 
amount, to-wit, $1,928.09, of the fee received by her 
in 1940 as executrix of the will of Roy N. Bishop. 
said fee was paid either out of funds on hand at the 
time Roy N. Bishop died, and at such time and at 
all times prior thereto constituting community 
property of petitioner and Roy N. Bishop acquired 
subsequent to July 29, 1927, or out of funds repre- 
senting the proceeds of or income from such prop- 
erty. Petitioner was therefore the owner of an un- 
divided one-half interest in and to the funds out of 
which said fee was paid; and petitioner contends 
that consequently only one-half of sueh fee con- 
stituted income taxable to her. 

The Tax Court of the United States also erred 
in deciding that transfer taxes of $461.48 paid by 
the Estate of Roy N. Bishop on the sale of se- 
curities which constituted community property of 
petitioner and Roy N. Bishop at the time of his 
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death, and which were acquired after July 29, 1927, 
and a tax of $34.00 paid by said estate on an auto- 
mobile constituating such community property, 
were deductible by the estate, and that no part 
thereof was deductible by petitioner. Said taxes 
were paid either out of funds on hand at the time 
said Roy N. Bishop died, and at such time and at 
all times prior thereto constituting eommunity 
property of petitioner and said Roy N. Bishop ac- 
quired [52] subsequent to July 29, 1927, or out of 
funds representing the proceeds of or income from 
such property. Petitioner contends that since she 
was the owner of an undivided one-half interest in 
and to said secumties and said autmobile, and in 
and to the funds out of which the said taxes were 
paid, she was entitled to deduct one-half of such 
taxes In computing her net income for the year 
1940. 

The Tax Court of the Umted States also erred 
in deciding that the Estate of Roy N. Bishop, De- 
ceased, was entitled to the full amount of a credit 
for $4 for income tax withheld at source in 1940 
on tax-free covenant bonds which at the time of 
Roy N. Bishop’s death constituted community 
property of petitioner and Roy N. Bishop aequired 
after July 29, 1927. Petitioner was the owner of 
an undivided one-half interest in and to said bonds 
and the ineome therefrom, and petitioner contends 
that she was therefore entitled to one-half of said 
eredit, or $2. 

[f the foregoing points are decided in petition- 
er’s favor, petitioner is entitled to a refund of $1,- 
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198.68, on account of a reduction in the taxable 
amount of a dividend received by petitioner from 
Pacific Lumber Company, which reduction re- 
spondent concedes 1s correct. 


HERMAN PHLEGER 

THEODORE R. MEYER 

ROBERT H. WALKER 
Attorneys for Petitioner [53] 


Service and receipt of a copy of the foregoing 
Statement of Points Relied Upon on Petition for 
Review is hereby acknowledged by each of the un- 
dersigned this 18th day of June, 1945. 


J.D. NEWMAN, Jr., 
Commissioner of Internal 
Revenue 


a: P. WENCHEL, 
Chief Counsel, Bureau of In- 
ternal Revenue 
Attorney for Respondent. 


[Endorsed]: T.C.U.S. Filed June 18, 1945. [54] 
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In the United States Cireuit Court of Appeals 
for the Ninth Crreuit 
[Title of Tax Court and Cause. ] 
DESIGNATION OF PORTIONS OF RECORD, 
PROCEEDINGS AND EVIDENCE TO BE 
CONTAINED IN RECORD ON REVIEW 


To the Clerk of The Tax Court of the United 
States: 


You will please prepare, transmit and deliver to 
the Clerk of the United States Circuit Court of 
Appeals, for the Ninth Circuit, copies of the fol- 
lowing documents and records in the above-entitled 
cause, duly certified as correct, in connection with 
the petition for review by the said United States 
Cirewit Court of Appeals, for the Ninth Cireuit, 
heretofore filed by the above-named petitioner: 

I. Docket entries of the proceedings before The 
Tax Court of the United States. 

2. Petition filed on April 20, 1944. 

5. Answer to Petition, filed on May 15, 1944. 

4. Stipulation of Facts, filed on September 18, 
1944. 

» Findings of Fact and Opinion of the Court 
promulgated on January 16, 1945. [55] 

6. Respondent’s Computation for entry of De- 
cision, filed on February 15, 1945. 

7. Order of Redeterminaiton of Deficiency en- 
tered on Mareh 29, 19465. 

8. Petition for Review, filed on June 18, 1945. 

9. Notice of filing Petition for Review and the 
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Admission of Service thereof, filed on June 18, 
1945. 

10. Statement of Points Relied Upon on Peti- 
tion for Review and the Adiission of Service 
thereof, filed on June 18, 1945. 

11. This designation of Portions of Record, Pro- 
ceedings and Evidence to be Contained im Record 
on Review and the Admission of Service thereof. 

Said copies of documents and records are to be 
prepared as required by law and the rules of the 
United States Cireuit Court of Appeals, for the 
Ninth Circuit. 


HERMAN PHLEGER 

THEODORE R. MEYER 

ROBERT H. WALKER 
Attorneys for Petitioner 


Service and receipt of a copy of the foregoing 
Designation of Portions of Reeord, Proceedings 
and Evidence to be Contained in the Record on Re- 
view 1s acknowledged by each of the undersigned, 
this 18th day of June, 1945. 


J. D. NEWMAN, ZJr., 
Commissioner of Internal 
Revenue 


J. P. WENCHEL 
Chief Counsel, Bureau of In- 
ternal Revenue 
Attorney for Respondent 


[Endorsed]: T.C.U.S. Filed June 18, 1945. [56] 
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CERTIFICATE 

I, b. D. Gamble, clerk of The Tax Court of the 
United States do hereby certify that the foregoing 
pages, 1 to 56, inclusive, contain and are a true 
copy of the transcript of record, papers, and pro- 
ceedings on file and of record in my office as called 
for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 


In testimony whereof, | hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 28th day of June, 1945. 


[Seal] 8. D. GAMBLE, 
Clerk, The Tax Court of the 
United States. 


[indorsed]: No. 11098. United States Circuit 
Court of Appeals for the Ninth Circuit. Stella 
Wheeler Bishop, Petitioner, vs. Commissioner of 
Internal Revenue, Respondent. Transcript of the 
Necord. Upon Petition to Review a Decision of 
The Tax Court of the United States. 

Miled July 16, 1945. 

PAUL P. O'BRIEN, 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Cireuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11098 


STELLA WHEELER BISHOP, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS RELIED UPON ON 
PETITION FOR REVIEW AND DESIG- 
NATION OF RECORD NECESSARY FOR 
THE CONSIDERATION THEREOF 


Petitioner relies on the following points in peti- 
tioning for review of the decision of The Tax 
Court of the United States in the above entitled 
proceeding : 


The Tax Court of the United States erred in de- 
eiding that the entire loss sustained upon the sale 
of certain corporate stocks by petitioner and 
Crocker First National Bank of San Francisco, as 
executors of the will of Roy N. Bishop, Deceased, 
was deductible by the Estate of Roy N. Bishop, De- 
ceased, in computing the net income of the estate 
for the year 1940, and that no part of the loss was 
deductible by petitioner. During the lhfetime of 
Roy N. Bishop petitioner was the owner of an un- 
divided one-half interest in and to said stocks, 
which constituted California community property 
acquired after July 29, 1927; her ownership was not 
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divested by the death of Roy N. Bishop; and peti- 
tioner contends that as the owner of an undivided 
one-half interest in and to said stocks she was en- 
titled to deduet one-half the loss sustained thereon 
in computing her net income for the vear 1940, 

The Tax Court of the United States also erred 
in deciding that petitioner was taxable on the full 
amount, to-wit, $1,928.09, of the fee received by her 
in 1940 as executrix of the will of Roy N. bishop. 
said fee was paid either out of funds on hand at 
the time Rov N. Bishop died, and at such time and 
at all times prior thereto constituting community 
property of petitioner and Roy N. Bishop acquired 
subsequent to July 29, 1927, or out of funds repre- 
senting the proceeds of or income from such prop- 
erty. Petitioner was therefore the owner of an un- 
divided one-half interest in and to the funds out of 
which said fee was paid; and petition contends that 
consequently only one-half of such fee constituted 
income taxable to her. 

The Tax Court of the United States also erred in 
deciding that transfer taxes of $461.48 paid by the 
Kstate of Roy N. Bishop on the sale of securities 
which constituted community property of petitioner 
and Roy N. Bishop at the time of his death, and 
which were acquired after July 29, 1927, and a tax 
of $34.00 paid by said estate on an automobile con- 
stituting such community property, were deductible 
by the estate, and that no part thereof was de- 
ductible by petitioner. Said taxes were paid either 
out of funds on hand at the time said Roy N. Bis- 
hop died, and at such time and at all times prior 
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thereto constituting community property of peti- 
tioner and said Roy N, Bishop acquired subsequent 
to July 29, 1927, or out of funds representing the 
proceeds of or income from such property. Peti- 
tioner contends that since she was the owner of an 
undivided one-half interest in and to said securities 
and said automobile, and in and to the funds out of 
which the said taxes were paid, she was entitled to 
deduct one-half of such taxes in computing her net 
income for the vear 1940. 

The Tax Court of the United States also erred in 
deciding that the Estate of Roy N. Bishop, De- 
ceased, was entitled ot the full amount of a credit 
for $4.00 for income tax withheld at source in 1940 
on tax-free covenant bonds which at the time of 
Roy N. Bishop’s death constituted community 
property of petitioner and Rov N. Bishop acquired 
after July 29, 1927. Petitioner was the owner of 
an undivided one-half interest in and to said bonds 
and the income therefrom, and petitioner contends 
that she was therefore entitled to one-half of said 
credit, or $2.60. 

If the foregoing points are decided in petition- 
er’s favor, petitioner is entitled to a refund of §1.- 
198.63, on account of a reduction in the taxable 
amount of a dividend received by petitioner from 
Pacific Lumber Company, which reduction respond- 
ent concedes is correct. 

Petitioner hereby designates the entire record 
certified to the United States Cireuit Court of Ap- 
peals for the Ninth Cirenit as necessary for the 
consideration of the foregoing pomts. and hereby 
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requests the Clerk of the United States Cireuit 
Court of Appeals for the Ninth Cireuit to print the 
entire transcript of record. 


THEODORE R. MEYER 
ROBERT H. WALKER 
. Attornevs for Petitioner 
[Endorsed]: Filed July 20, 1945. Paul P. 
O’Brien, Clerk. 


